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of the United Slates held that a contingent right of dower could not be regarded 
as separate estate, under a statute declaring in substance that all property acquired 
by a married woman, otherwise than by gift or grant from her husband, should con- 
stitute her separate estate — and yet that having released such right in considera- 
tion of a note executed to her by her husband and another, the note became separate 
estate, enforceable by her as a feme sole. In other words, as pointed out by Mr. 
Justice Miller in his dissenting opinion, the wife could make no contract except 
in connection with her separate estate. If the contingent right of dower was not 
her separate estate, the contract by which the makers of the note promised to pay 
her the amount named as consideration for the release, was not a contract with 
reference to separate estate, and therefore not enforceable by the wife in a sole 
suit So that while declaring in terms that the contingent right of dower was 
not separate estate, the court in substance so treated it. 



Virginia-Tennessee Coal and Iron Co. v. McClelland and 

Wife.* 

Supreme Court of Appeals: At Wytheville. 
June 28, 1900. 

1. Homesteads — Sole deed of husband void — Constitutional law — Sections 3634 and 

3647 of Code. A homestead in real estate which has been set apart by a mar- 
ried man cannot be aliened by his sole deed. Such deed conveys no interest 
in the real estate and is simply void. Sec. 3634 of the Code, which declares 
that the real estate so set apart shall not be encumbered or conveyed except 
by the joint deed of the husband and wife, is not in conflict with Art. XI of 
the Constitution, nor is there any conflict in the intent attributed to the 
framers of the Constitution by sees. 3634 and 3647 of the Code. 

2. Constitutional Law — Statutes — Homestead laws. Every statute is presumed 

to be constitutional and will be so declared unless the contrary is made clearly 
to appear. The legislature is omnipotent in making laws unless restrained 
by the express or implied provisions of the State or National Constitution. 
Homestead laws are always liberally construed. 

3. Homestead — What constitutes estate — Powers of husband and wife. The home- 

stead estate is a unit, and consists of the whole estate in the land, and not of 
a life estate with remainder over. This estate the husband has a right, the 
wife uniting, to sell and convey, or to consume in any other way recognized 
by the law. 

Appeal from a decree of the Circuit Court of Wise county, pro- 
nounced April 20, 1900, in a suit in chancery, wherein the appellees 

♦Reported by M. P. Burks, State Reporter. 
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were the complainants, and the appellant and another were the de- 
fendants. Affirmed. 

The opinion states the case. 

Fulton & McDowell and D. D. Hull, Jr. , for the appellant. 

R. T. Irvine, for the appellees. 

Harrison, J., delivered the opinion of the court. 

In 1883 M. L. McQlelland, a householder and head of a family, 
executed and had recorded his deed describing a certain tract of about 
one hundred acres of land, and claiming the benefit of the same as a 
homestead, pursuant to the provisions of the statute in such cases 
made and provided. 

In 1886, being still a householder and head of a family, he made 
a deed, in which his wife did not unite, conveying the coal and timber 
in and upon the land, theretofore claimed as a homestead, to O. Bar- 
rett, Jr. Subsequently, 0. Barrett, Jr., sold and conveyed the same 
to the appellant. 

This suit is brought by M. L. McClelland and Frances E. McClel- 
land, his wife, seeking to have set aside and declared void the deed 
from M. L. McClelland to 0. Barrett, Jr., and also the deed from 
the latter to appellant. In support of the prayer of their bill ap- 
pellees rely upon section 3634 of the Code, which, so far as now 
material, reads as follows: 

" The real estate, set apart as aforesaid, shall not be mortgaged, encumbered, or 
aliened by the householder, if a married man, except by the joint deed of himself and 
his wife. ' ' 

There was no error in overruling the demurrer to the bill. No 
reason has been assigned in its support, and' we see no ground for sus- 
taining it. The chief contention of appellant is that the statute (sec. 
3634) is unconstitutional, because contrary to the express language of 
the Constitution, and contrary to the intent of its framers; the argu- 
ment being that the statute puts a check upon the free alienation of 
the homestead and thereby impairs the benefits intended to be secured 
by the Constitution. 

Article XI of the Constitution, in so far as now material, reads as 
follows: 

"Seel. Every householder or head of a family shall be entitled ... to 
hold exempt from levy, seizure, garnishing or sale, under any execution, order 
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or other process . . . his real and personal property, or either, ... to 
the value of not exceeding two thousand dollars to be selected by him." . . . 

"Sec. 5. The general assembly shall, at its first session under this constitu- 
tion, prescribe in what manner and on what conditions the said householder or 
head of a family shall thereafter set apart and hold for himself and family, a 
homestead out of any property hereby exempted, . . . But this section shall 
not be construed as authorizing the general assembly to defeat or impair the 
benefits intended to be conferred by the provisions of this article," 

"Sec. 7. The provisions of this article shall be construed liberally, to the end 
that all the intents thereof may be fully and perfectly carried out." 

We cannot concur in the view that the legislature has gone beyond 
its power, in enacting that the real estate set apart as a homestead 
shall not be aliened by the householder, if a married man, except by 
the joint deed of himself and wife. By sec. 5 of the article under 
consideration the broadest powers are given the legislature in the 
matter of prescribing the conditions upon which the homestead should 
be set apart and held. The restriction placed by sec. 3634 upon the 
right to alien real estate, set apart as a homestead, is not unreasonable, 
and does not impair the benefits intended to be secured by the Con- 
stitution. The manifest purpose of the Constitution was to secure the 
family a home,, notwithstanding the misfortune of the husband, and it 
tends in a high degree to accomplish that object to provide that real 
estate set apart as a homestead shall not be aliened except by the joint 
deed of the husband and wife. 

The learned counsel for the appellant has pressed with much earnest- 
ness the view that to declare valid section 3634, is to hold that the 
framers of the Constitution, in drafting Article XI, had two irreconcil- 
able intents. The ground of this argument is that, in holding the 
statute, now carried into section 3647, to be a valid exercise of legisla- 
tive power, this court has held that the constitutional intent was to 
give the holder of the homestead the unrestrained power of alienation. 
Reed v. Union Bank, 29 Gratt. 719. 

The right to waive the benefit of the homestead exemption in a 
bond, bill, note or other instrument is expressly given by section 3647, 
and the single question decided in the case cited, was, whether a house- 
holder or head of a family had a right under the Constitution to waive 
the benefit of the exemption. The court held that the statute was 
constitutional and that the householder or head of a family had the 
right to waive the benefit of his homestead exemption in the manner 
prescribed by the statute. The court said that there was neither an 
express or implied prohibition of a waiver of the homestead exemp- 
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tion in the Constitution, nor was there any interdiction of the powers 
of the legislature to provide for such a waiver, or the mode in which 
it may be exercised. As already stated, the legislature is given very 
broad pofwer and discretion by Article XI in the matter of prescribing 
the conditions upon which the homestead shall be set apart and held, 
and we see no sufficient reason why it could not provide, as a basis of. 
credit, that the householder might in a bond, note, or other instrument 
waive the exemption, and at the same time provide, as a means of 
protecting, to some extent, the family, that in the case of real estate 
set apart as a homestead it should not be aliened except by the wife 
uniting with the husband in the conveyance. It must be remembered that 
when a householder takes the benefit of the homestead exemption he 
not only impairs the rights of his creditors, but he surrenders at the 
same time some of his own rights. He takes the property set apart, 
upon the terms prescribed as the conditions upon which he is permitted 
to hold it. He is not compelled to take the homestead, but if he does, 
the benefit secured is, to free the property selected from the attack of 
his creditors, and in return for this benefit, the statute requires him to 
surrender his former dominion over the land set apart, only to the 
extent of providing that he cannot alien the same except by his wife 
uniting with him in the conveyance. In Hatorffv. Welford, 27 Gratt. 
356, Judge Staples says that the policy which dictated these home- 
stead exemptions was suggested by considerations both of a political 
and a benevolent character. "Benevolent, because the possession of 
the homestead is the security of the family against the improvidence, 
the follies, and the imprudences of the husband or father." This 
benevolent intent has been carried out in a meagre way, for it is a 
very small protection to the family against the improvidence and fol- 
lies of the husband, to limit his power of alienation only to the extent 
provided by section 3634. If any conflicting intent is attributed to 
the framers of the Constitution by the decison construing section 
3647, and the view here taken of section 3634, it is more apparent 
than real. Certainly there is no such conflict as would warrant this 
court in holding unconstitutional a statute so plainly valid and reason- 
able as that now before us. We invoke here for our guidance the 
same rule laid down in Reed v. Bank, supra, that, "Upon the most 
familiar principles, repeatedly declared by the decisions of the Supreme 
Court of the United States and by the Supreme Court of all the 
States, and by none more emphatically than by this court, every stat- 
ute is presumed to be constitutional. It cannot be declared by the 
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courts to be otherwise, unless it be made clearly so to appear. The 
whole law-making power is vested in the legislature, which is omnipo- 
tent unless restricted by the express or implied provisions of the State 
or National Constitution." 

It is further contended that while section 3634 forbids, it does not 
invalidate a conveyance made by the householder alone; that such a 
deed is not declared by the statute to be void or voidable; and that 
the statute is to be strictly construed and nothing can be added to it 
by intendment. 

Homestead statutes are always construed liberally, in order that 
their purpose may be more certainly accomplished. Section 7 of the 
article of the Constitution now under consideration expressly provides 
that the provisions of said article "shall be construed liberally, to the 
end that all the intents thereof may be fully and perfectly carried 
out. ' ' The framers of the Constitution are presumed to have known 
the general rule of interpretation now contended for, and it is a most 
reasonable presumption that they inserted section 7 into Article XI in 
order to prevent the application of that rule to the statutes enacted 
for the purpose of carrying out the provisions of that article. Further, 
the legislature must have had in mind the constitutional provision for 
a liberal construction of those statutes when it enacted section 3634, 
and therefore knew that it was not necessary to declare such a deed as 
that in question void. Otherwise, why should the section have been 
enacted at all ? To give the statute the construction contended for 
would make it nugatory, and defeat the plain purpose of the legisla- 
ture. To hold that the householder cannot convey the land set apart 
except the wife unite in the conveyance, and then to hold that if he 
does it the deed must be held valid, would destroy the law. The only 
way to carry out the legislative intent is to hold the deed of the hus- 
band solus void. This construction is, we think, amply justified by 
the language of the section and the Constitution. 

It is further contended that M. L. McClelland owned the land in 
question in fee simpje, and thai inasmuch as the homestead estate 
must expire after the death of McClelland and his wife, and the 
majority of his youngest child (sec. 3635), the deed should not be 
held void as to the remaining or underlying estate, but should be held 
to operate as an alienation of such right or interest therein as the 
grantor might lawfully convey. The fallacy of this position is found, 
wo think, in the assumption that there is an estate remaining after, or 
underlying the homestead, that the husband can lawfully convey. The 
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' ' homestead estate " is a unit. It does not consist of a life estate in 
the land with remainder over. The claimant, when the law is com- 
plied with, gets the whole estate in the land, and it is the entire estate 
thus acquired that he is forbidden to alien except his wife join in the 
deed. It would greatly impair the benefits intended to be secured by 
the Constitution were any part or interest in this estate to be vested in 
the appellant under the deed in question. If appellant held a vested 
interest, to take effect upon the death of the husband and wife and 
the majority of the youngest child, the estate created by the law would 
be greatly depreciated in value. The husband has a right, the wife 
uniting, to sell and convey the homestead estate, or to consume such 
estate in any other way recognized by the law. Williams v. Watkins, 
92 Va. 680. He would be deprived of this right, because unable to 
make title, if a remaining or underlying part of the homestead was 
vested in appellant. We conclude, therefore, that no right or interest 
has been acquired by appellant under the deed in question that the 
grantor could lawfully convey. 

For these reasons the decree complained of is affirmed. 

Affirmed. 

NOTE. — The conclusion reached by the court, that the sole deed of a husband, 
whereby he undertakes to convey or encumber the homestead without the joinder 
of the wife, is absolutely void — not only as to the non-joining wife but as to the 
husband as well — seems necessarily to follow from the language of section 3634 of 
the Code, in terms forbidding such alienation. The reasoning by which the court 
concludes that this clog upon alienation is not unconstitutional, is satisfactory and 
convincing. 

A singular inconsistency in the legislation on the subject of the homestead is 
disclosed in comparing sec. 3634 with sec. 3647 — the one prohibiting alienation of 
the homestead by the sole deed of the husband, and the other authorizing the 
husband by his sole act to waive the benefit of the exemption. Construing the 
two together, in the light of the principal case, the situation seems to be that 
while, by his sole act, the husband may waive the benefit of the exemption and 
thus authorize the creditor ultimately to subject the homestead by legal pro- 
cess, he cannot directly alien or encumber it without the joinder of his wife. 
Doubtless a confession of judgment on a debt as to which the exemption had been 
competently waived, would not come within the condemnation of the principal 
case. 

Certain phases of the law of homestead exemptions are discussed in one of the 
leading articles in the present number. 



